This paper originates in the statement of the human dignity principle's (HDP) growing importance in many legal orders. It first examines whether many legal orders' interest for the HDP may be linked to its intrinsic (symbolic/axiological) or extrinsic (usefulness in terms of litigation) qualities. Since the conclusions of this examination do not prove totally convincing -or at least not to the degree that one would expect for such a "foundational" principle as the HDP-, the argument looks in another direction: that of scholarly promotion. Indeed, a research conducted on French material provides with firm bases for suggesting that one of the striving forces of the recent legal infatuation with the HDP has to do with the fact that it has been seized by critical trends of legal scholarship as a favorable occasion for promoting the resurgence of theoretically naturalist representations of law.
Constitution silent about the concept of human dignity, 7 but so were most French legislative and judicial norms until the mid 1990s. 8 The situation changed drastically after the Conseil constitutionnel in 1994 9 and the Conseil d'Etat in 1995 10 successively recognized it as a major legal principle. In the following decade, the human dignity principle's presence in both legal norms and legal scholarship was multiplied by numerous factors. Similar observations can be made in relation to the American model. If a "jurisprudentially-based inquiry" led to the conclusion of an only moderate presence of human dignity in American constitutional law in 1984 (cf. the notion of "implicit prominence" 11 ) 12 , mostly due to Justice W. Brennan's judicial policy, 13 the most recent period reverses the picture. Many recent prominent Supreme Court decisions are based on human dignity: this is the case of Lawrence v. Texas (striking down the Texas ban on sodomy), 14 Atkins v. Virginia (finding capital punishment for the mentally retarded is a violation of the eighth amendment), 15 Roper v. Simmons (finding capital punishment for a 17-year old is a violation of the eight amendment). 16 Moreover, other legal sources such as statutory law or State constitutions must be taken into account. In relation to State constitutions, for example, three States (Montana, Louisiana and Illinois) contain an explicit dignity clause. It has been tentatively argued that in Montana, a judicial understanding of the principle has been developed that offers a potentially higher standard of rights' protection than the federal constitution. 17 Therefore, one may argue today that human dignity is a "core value" of American law. 18 In some ways, the 2000 European Charter of Fundamental Rights can be seen as the climax of Western legal orders' infatuation with the human dignity principle. Not only does its article 1 solemnly proclaim that "human dignity is inviolable", but also the whole first chapter of the Charter, entitled "Dignity", is composed of a variety of rights that are thus presented as derivations of the human dignity principle itself. In addition, the explanatory note to the Charter, 19 affirms human dignity is not only a fundamental right in itself, but also the foundational principle for all other fundamental rights. The die is cast: human dignity is both the summit and the foundation of Western legal orders -its cardinal reference.
When facing such an uncommon reality, the legal scholar cannot but wonder why. Indeed, both normative and scholarly unanimous enthusiasm towards a legal concept are uncommon mores in the world of the law. 20 All the more uncommon in the particular case that they apply to a particularly unclear object for it is very difficult to give a definition of human dignity. D. Beyleveld and R. Brownsword have usefully distinguished two colliding approaches of the concept: dignity as empowerment and dignity as constraint; 21 and others could be added. 22 Therefore the concept of human dignity can alternatively serve as a ground for rights or for obligations of the individual. 23 Such uncertainty as to the definition as well as the function of the human dignity principle renders Western legal orders' contemporary infatuation with it all the more intriguing. The aim of this paper is to reflect upon the reasons that could explain the concept's success. Part I of this paper will successively examine two hypotheses: (i) Does the human dignity principle have an intrinsic value that would explain this quite sudden and global apotheosis? (ii) If not, is its rise to be explained on the grounds of its legal / practical value, ie. is it particularly useful as a tool of legal reasoning? A critical standpoint will be adopted to argue that the human dignity principle's success has more to do with its promotion by scholars than with legal / theoretical reasons. This argument will be based mostly on research conducted on French case law. Part II sets out the main conclusions of that research that can be of interest for lawyers and scholars from other legal orders concerned with the same principle, the general idea thus being that the human dignity principle's contemporary success has more to do with its instrumentalization towards other ends that will tentatively be unveiled (eg. the reinvigoration of jusnaturalist approaches of law) than with its actual capacity to either 19 The explanatory report was written by the Praesidium and considered by the authors of the born serve as a litigation tool or as an answer to the haunting question of the ultimate foundation of democratic legal orders.
The Reasons for the Apotheosis of the Human Dignity Principle
In preliminary, it is important to point out two types of reasons for which a legal principle may be established. First, some concepts acquire that legal status for symbolic reasons, for their ability to epitomize the axiological foundations a legal order wishes to give itself -or proclaim it has (and maybe even more so nowadays in Western constitution-centred legal orders than according to prior more legicentric traditions, since constitutionalism seems to have led to substantive approaches of democracy). To start with, I shall examine whether human dignity can be viewed according to this first explanation, that is whether its success can be linked to its capacity of conveying positive or cherished values. Secondly, and since another possibility is that a legal concept exists because it is useful for legal reasoning (it enables to reach and find sound solutions, to express norms, to litigate etc) 24 , I shall try to figure whether or not it has become easier to litigate and decide cases of conflicting interests since the human dignity principle (HDP) has become widely available.
The Case for the HDP's Intrinsic Value
At first glance, the hypothesis is convincing: of course no one opposes human dignitythat is the particular magic about it; and one could well thus argue that human dignity is a relevant foundational value for democratic legal orders. More generally, this idea of the HDP's intrinsic value has to do with what is generally said about the historic bondage between the human dignity principle and legal formalizations of reactions to Word War II. After the atrocities within and parallel to the conflict, proclaiming the necessarily intangible respect for human dignity in legal (international, constitutional) norms was a way of reaffirming the law's commitment to respect humanity. This story is not seldom told -and is probably genuinely true, in so far as the legal actors of the post-War period involved in the promotion of the human dignity principle at the time certainly were pursuing such an axiological end.
But these elements must not conceal the fact that they were historically and politically possible only thanks to a number of pre-conditions that had already contributed to endow human dignity with positive connotations it lacked ab initio. What is meant here is that if post-WWII is a period of generalization of positive [legal] references to human dignity, it is only possible because they follow (or are contemporary to) a social construction process that has made human dignity a positive concept. Indeed, there is no reason to consider human dignity as an a priori pure or univocally positive concept for a variety of reasons. First, the historical ancestor of the "human dignity" concept quite certainly is that of "dignity" -and more accurately, of dignitas. Dignitas, undoubtedly, is the emblem of the unequal foundations of ancient or pre-revolutionary (in France) regimes. Dignitas as a concept is correlated to public and official mandates and designates a number of specific duties or obligations one has because of his office.
Subsequently, dignitas's antonym is not so much indignity as equality. 25 Nothing remains from this historical ancestor of the HDP that our contemporaries would really claim. 26 Second, human dignity appears in non-democratic constitutional texts as a major reference. For example, it is mentioned in several constitutional projects of the Vichy Regime in France, such as the following: "The individual lives within communities, the Nation, the State, which protect and surround him. It has no political and social reality but throughout them, although human dignity is compelling to communities, the Nation and the State". 27 Finally, and from a more conceptual standpoint, it has also convincingly been shown that there are "important threads of continuity" between what could be called the contemporary dignity era and the "fascist era". 28 No genetic purity for the HDP indeed! Arguably then, if legal orders as well as academic debates are nowadays somewhat infatuated with the HDP, this has much to do with its social construction, in so far as it has been invested with positive connotations it did not necessarily originally convey. Certainly this social construction remains to be studied, for little attention is paid to the words of political mobilizations, and thus firm sources establishing that human dignity has become a widespread vector of political claims are still lacking. However, some elements such as the literature on recognition 29 as a now prominent structural element of political identity may lend support to this intuition.
The widespread conceptual tie that is often accounted for between the HDP and kantian philosophy 30 also needs to be examined. 31 , 243-266. The author continues: "To be sure, there are prominent aspects of the contemporary law of "dignity" or "human dignity" that are best understood as the products of a reaction against fascist-era coldbloodedness [enumeration follows]. Yet at the same time, the unpalatable truth is that certain other prominent aspects of the contemporary European law of dignity rest on practices whose histories reach well back into the fascist period, and even into the Nazi darkness [the protection of personality, or the regularized probation categories of German law are cited here]" And further: "These facts do indeed tell us something really important about real continuities between the Nazi era and the German world of today. "Dignity" as it is protected in contemporary German law is not just the product of a reaction against Nazism; seen in proper sociological perspective, "dignity" as it is protected today, is the product of an evolution that partly took place during the fascist era", 243-245. 29 32 as a means towards an end. But the relevance of such rapid genealogic statements may be questioned, especially since that categorical imperative is one that commands the sphere of morality that is quite distinguished, by Kant himself, from that of legality. Therefore, it would probably be unfaithful to the Kantian perspective to derive normative (legal) consequences (be they rights or obligations) from such enunciations, especially in the context of legal orders such as France and the United States that are based on a theoretical commitment to the separation between law and morality, be it for cultural, political or theoretical reasons. The case for Germany is probably a little different, because the possibility of deriving normative consequences from moral laws, such as the kantian imperatives hypothetically embedded in the human dignity principle, rests on the very conception of fundamental rights that has been developed in that country. 33 Fundamental rights in Germany are both subjective and objective -meaning that they are not only tools in the hands of the individual for the sake of his liberty and a protection against others, but can also found obligations of the individual. The idea of a necessary correlation between rights and duties seems deeply rooted in the German tradition / conception of fundamental rights and therefore distinguishes it from other European conceptions 34 and also constitutes a favourable context for the human dignity concept to bloom. For that matter, it is noteworthy that the European Charter of Fundamental Rights conveys the German view more than others, for the preamble clearly states that rights are correlated to duties and responsibilities -not only towards others, but also towards human society as well as future generations. 35 Apart from this latter reference, the often-taken-for-granted link between moral duties / the HDP / legal rights or obligations is to be denounced as contrary to both the kantian distinction between law and morality and a majority of the Western legal tradition. 36 foundational axioms of human dignity as empowerment but also to one of the more problematic aspects of human dignity as constraint". 32 Let us observe that the word "only" is often left aside when reference is made to the imperative. 33 
The Case for the HDP's Extrinsic Value
Maybe the recent enthusiasm many different legal orders have shown recently towards the human dignity principle is not linked to its intrinsic but its extrinsic value, i.e. with its performance as a legal tool, as a helpful element of legal reasoning. This second possibility will be explored with the aid of examples taken from European but also national law. However, the results of the investigation will once again prove unsatisfactory, for it is easy to demonstrate that the HDP often blurs more than clarifies legal issues.
European law: when the HDP obfuscates rather than clarifies
Critical appreciations of the interest, value and usefulness of the HDP can be formulated when its European usages are considered. The central position of the HDP within the EC legal order, especially since the European Charter of Fundamental Rights was adopted, has already been mentioned. But does that make it legally useful? A number of critical viewpoints may be expressed. First, one might underlie the interesting fact that the European Group of Ethics had found the role the Charter imposed on the HDP quite problematic. For that reason, it tried, in vain, to draw the Convention's attention to the fact that the HDP was capable of conflicting with the liberty principle, and suggested that the European Charter modify a number of formulas. 37 Second, one might want to take a close look at a number of those rights proclaimed under the "dignity" chapter. Say, for example, we look at article 3. After proclaiming a right to physical and mental integrity, article 3 enumerates a number of principles, such as (i) the necessity to obtain free and informed consent of the patient to medical treatment "according to the procedures laid down by [national] 38 law" (ii) the prohibition of eugenic practices, in particular those aiming at the selection of persons (iii) the prohibition of making the human body and its parts as such a source of financial gain (iiii) the prohibition of reproductive cloning. Certainly all these principles are both important 39 and consensual (who opposes the legal prohibition of reproductive cloning or the legal imposition of the prior and informed consent rule?). Nonetheless, when examined more attentively, these formulations appear to be quite futile: they do not clarify much. Indeed, what is the point of proclaiming the prior and informed consent principle if only immediately to send its effective definition back to national legislations? Since at law the only 37 Citizens Rights and New Technologies: a European Challenge. Report of the European Group on Ethics on the Charter on Fundamental Rights related to technological innovation, May 23 2000, 11 at http://ec.europa.eu/european_group_ethics/docs/prodi_en.pdf (Last visited April 13 2007): "According to some people, all rights and freedoms stem from dignity, as an inherent value of the human person. Thus ideally there should be no conflict between dignity and freedom. But it cannot be denied that there are conflicts between this idea in the current debate. The bioethical discussion in particular illustrates this kind of conflict in a wide range of issues such as abortion and euthanasia. The Group believes that clearly associating the ideas of dignity and freedom is the best way to ensure that the principle of dignity does not lead to an authoritarian society. In associating dignity and freedom, the Group underlines the necessity to debate what appears contrary to dignity according to society and to the person concerned". 38 My addition. 39 In particular, one can not fail to be delighted that it is the first time "biomedical issues" appear in a general text on human rights, which signifies that those issues are no longer specialized but really considered as they ought to be, ie. a matter of fundamental rights problematical dimension of that issue is that of the exact scope of the requirement, the only added-value of the European Charter would have been to clarify the extent of its binding force -and especially, that of its corollary, the right to refuse medical treatment (notably, does the prior consent rule encompass the right to refuse a life-sustaining or life-saving treatment?). By sending the concretization of the prior consent principle back to national regulations, not only does the Charter leave the legal situation perfectly intact (a variety of national situations exist) but it also does it reinvigorates critical standpoints on international human rights altogether. If national discrepancies on a given issue are too great for an international norm to be actually binding, what is the point of international norms anyway? 40 D. Feldman's warning takes a lot of sense here: "It seems that speaking of human dignity is a way of expressing a set of moral problems rather than a technique for resolving them (in hard cases at any rate)". 41 And similar observations can be repeated about the other paragraphs of article 3. When formulating a prohibition of eugenic practices, then again the text is unclear: why prohibit these practices "especially those which aim at selecting people", since that is the very definition of eugenic practices? Moreover, how can eugenic practices be 'prohibited' when most countries of the implied legal orders have actually legalized many such practices, from abortion, when motivated by fetal abnormalities, to pre-implantatory diagnosis. Certainly, what the Charter really wanted to prohibit was the large-scale (collective), as opposed to individual, eugenics; but for reasons that cannot be explored here, it misses it aim and thus blurs more than clarifies. More critical appraisal of article 3 could be given, 42 but the point should already be clear: human dignity may be a foundational value of the European Charter as well as the principle from which all the rights such as those defined under article 3 derive; however, there is a strong case for its inability to clarify. There is no reason to explain its presence and status within the European Charter by its interest or usefulness in terms of legal reasoning. be annulled. Among other more strictly legal questions, the plaintiffs argued the Directive constituted a violation of the HDP, since it lacked an strong enough ethical dimension and treated the issue of the protection biotechnological inventions (a especially that of gene patenting) as a mere matter of competitiveness. But the emphatic grounds of the claim strongly contrast with the laconism of the Court's answer, for it only devotes 5 paragraphs to the issue, examines two articles of the Directive and briefly concludes that: "It is clear from those provisions that, as regards living matter of human origin, the Directive frames the law on patents in a manner sufficiently rigorous to ensure that the human body effectively remains unavailable and inalienable and that human dignity is thus safeguarded". 44 In this case, the court's laconic answer may be viewed as a further illustration of the inability of the principle to clarify anything, for the decision -although being one of the first ones by which the ECJ referred to the HDP-not only fails at giving any idea of the scope and content of the HDP but thus also falls short of satisfying the plaintiffs. 45 In the second case -the Omega one, 46 in which a firm pleaded the freedom of circulation of services was illegitimately violated by the German decision to prohibit the Laserdrome game that consisted of firing human targets using laser beams ("playing at killing people" in the German authorities' words)-, the Court did not repeat such an elusive answer, for the allegation of violation of the HDP was much more concrete. Although the decision clarifies that the HDP is a general principle of law within the EU legal order, 47 the ECJ does not seem at ease when it comes down to giving a sense of the -specific-German approach. For that matter, it is interesting to see that although the question before her was 'Is the German prohibition of the Laserdrome game on the basis of the national constitutional understanding of the HDP a valid ground for restricting the freedom of services?', the Court answered a different one, namely 'Is the HDP as a matter of public policy 48 a valid ground for founding an art. 46EC restriction to the freedom of circulation?' Thus the Court eluded parts of the question, notably those pertaining to the manner in which national appreciations of the HDP are to be taken into account within the EU legal order; 49 48 See the final ruling : "Community law does not preclude an economic activity consisting of the commercial exploitation of games simulating acts of homicide from being made subject to a national prohibition measure adopted on grounds of protecting public policy by reason of the fact that that activity is an affront to human dignity". 49 see §34 of the decision: "As the Advocate General argues in paragraphs 82 to 91 of her Opinion, the Community legal order undeniably strives to ensure respect for human dignity as a general principle of law. There can therefore be no doubt that the objective of protecting human dignity is compatible with Community law, it being immaterial in that respect that, in Germany, the principle of respect for human dignity has a particular status as an independent fundamental right." And despite the final ruling (see above n. 41), it can be inferred from the decision that it is left to the discretion of the Member States to determine whether given activities conflict with the HDP. right that can validly restrict the EU fundamental freedoms. Such uncertainties explain the fact that the decision has not been praised 51 -although it could have been, being one of the very first ECJ decisions to deal with the substantive dimension of the newly consecrated within the EU legal order HDP. It also is unsatisfying with respect to the constant ECJ stance on the necessity to strictly interpret the concept of public policy, for the HDP's (and maybe further, fundamental rights in general) assimilation to public policy necessarily leads to loosening the concept. 52 In that respect, the Omega is not to be seen as a mere application of the famous Schmidberger decision, 53 but more so as a re-opening of the So Lange issue altogether 54 -which, unquestionably, denotes the obfuscating dimension of the HDP.
National law: HDP versus the right to refuse a medical treatment
Because "there is a tendency… to use the concept of Menschenwürde [HDP in German] in a way that makes it coextensive with the principle of sanctity of life", 55 it is interesting to look at whether the HDP is useful when legal reasoning applies to cases in which life is at stake. This can be done throughout further investigation on the scope of the right to refuse unwanted medical treatment, notably when survival is at stake; in this respect, French law is worth looking at for it has recently been confronted with cases that epitomize the shortcomings of the HDP.
Traditionally, in French law as in most legal orders, the patient's consent has been defined as the bottom-line for any physician-patient relationship. This solution was strongly affirmed in France as soon as the 1930s, and thus any action undertaken on a patient's body without his prior consent has been qualified as illegal and therefore hypothetically leads to compensation. When the first law of Bioethics was enacted by Parliament in 1994, it inserted a new provision within the French civil code (art. 16-3), that clearly states that an infringement of bodily integrity is legal only if (i) it has a priori been consented to by the patient and (ii) it pursues a therapeutical 56 end. matter of logic, if any infringement of bodily integrity is to be authorized by the patient, it should follow that the patient retains the possibility, at all times, to refuse such an infringement and thus refuse unwanted medical treatment. Since the French Civil code does not say any more than this (article 16-3 does not provide for any exception to the rule), it is to be considered that the legislator did not have any intention of reducing the possibility offered to the patient of either accepting or refusing medical treatment. But even if this is what the code says, it is not what a number of judges have said.
The controversy has recently been rejuvenated concerning litigation over the refusal of blood transfusions by Jehovah witnesses; but its roots are embedded in a deeper reluctance of French judges to accept the full consequences of the prior consent requirement (that includes the right to refuse medical treatment. 57 The Senanayake case judged in 1998 by the Paris administrative court of appeal 58 is highly illustrative of that trend. A Jehovah witness was admitted to a Parisian hospital in a critical condition; he and his wife clearly let the medical staff know that he opposed blood transfusion at all costs. But as his condition worsened, the medical team decided nonetheless to undertake such a course of action; unfortunately, the patient died anyway. His wife then sued the hospital on the grounds of the "moral damage" suffered for failing to respect her husband's will as to the medical treatment he wished to receive. As can be inferred from these few elements, the court could well have decided that the blood transfusion had been imposed on the patient against his will and that therefore compensation was due. But the court did not so decide and on the contrary, it judged that although it is a legal obligation for medical authorities to seek and obtain their patients' consent, it is an even greater obligation for them to save their patients' lives. The rationale of the court was derived from a specific conception of the HDP, which enabled it to discard the patient's will in this particular case. Here is what the commissaire de gouvernement 59 pleaded: « The French understanding of autonomy is much narrower than the Anglo-Saxon one ; it is inspired from Roman law but also from Rousseau and Kant : it is the capacity to define and respect universal duties, laws, towards others as well as towards oneself as member of Humanity. An autonomous being can not rationally wish to behave in a way that cannot be universalized. According to that conception, a person on a hunger strike, or a person who refuses life sustaining medical treatment is not autonomous, and that justifies the intervention of the State or that of a doctor (…). According to that conception, the notion of human dignity is not synonymous with autonomous freedom. It encompasses an objective dimension, founded in the belonging of the individual to humanity, and leads to giving a greater importance, whenever a human value is at stake, to the universal standard over singular preferences ». Two elements are particularly interesting in this case. First, the "human dignity" vocabulary is used as if it did have a specific and clear meaning at law, that is that human dignity is a behavioral standard that can be imposed on and opposed to individual choices. Second, this specific signification of the HDP is radically opposed to the explicit legislative formulations that require a patient's clear and informed consent prior to any medical investigation or action that is clearly embedded in the civil law tradition. In other words, this case like others that were decided by other French courts in the following years, 61 illustrates a surprising phenomenon: that of a principle becoming normative and binding although its meaning is contrary to other legislative principles. 62 On this basis, it can be argued that the HDP leads to shortcomings more than it serves as a useful legal tool of litigation, since it has only made the law on the refusal of medical treatment more chaotic than anything else, leading to contra legem court decisions.
This examination of concrete use of the HDP in litigation or in general norms leads us to similar conclusions: its efficiency is not so great that it suffices to explain all these different legal orders' infatuation with it. An alternative explanatory hypothesis must be formulated: that of reasons totally external to the principle itself. Indeed, if its success can not be satisfactorily explained by characteristics that are specific to the principle such as the values it conveys or the legal efficiency it proves, then other factors must be taken into account.
Scholarly Promotion of Legal Principles: Legal Scholarship as a Source of Law?
The results of a research recently conducted 63 on the fate of the HDP in France will be presented, in order to test the hypothesis according to which the apotheosis the principle has recently experienced in a number of legal orders owes much to the fact that it has been promoted by critical trends of legal scholarship. First it must be stated that the recent period has been one in which the general axiological context was favourable to the HDP's success. A generally positive connotation has been attached to the principle which has led political actors, more so today than decades ago, to articulate claims around the HDP, be they social rights, civil rights or even economic ones. As a result, if one looks at legal scholarship as a social activity, ie. as produced by a non-autonomous group of individuals (necessarily non-autarchic from the social context it evolves in) scholarly interest for the HDP appears both likely -probable-and normal. In other words, legal scholars have started paying attention to the HDP because everyone else did. That being said, there are different ways of paying attention to a shift in sociopolitical rhetoric. The argument here is that whatever the reasons for this quite recent interest, the outcome is twofold. Some parts of legal scholarship seem to have only just undergone this more general social interest for the human dignity paradigm. But others have seized it as a favourable occasion for promoting a particular meaning of the principle whose strategic asset was to convey or enable an otherwise quite despised jusnaturalist representation of legal orders. If most of the material from which the 61 See C.E., 26 octobre 2001 ; C.E., 16 août 2002. 62 This is all the more striking since it appears that one of the legislator's aims when passing the 4 march 2002 law was precisely to prevent such court decisions. 63 See C. Girard, S. Hennette-Vauchez n 22 above. present demonstration is drawn is extracted from French sources, I believe the political and theoretical issues at stake make it worthwhile for the global community of jurists, for it aims at explaining why it so happens that nowadays "human dignity is but rarely invoked in attempts to affect liberalizing change; rather it is often appealed to by those who seek to prevent change".
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Legal Scholarship under the Influence of the General Social Interest in Human Dignity
Certainly a great number of legal scholars who have written about the HDP in France over the last decade were under the impression of not doing anything really new. A very striking feature of legal scholarship in this field is that although its consecration in explicit legal norms is recent, everyone seems to have had the impression it has always existed, as a foundational or otherwise important underpinning of French law. In a quantitatively striking manner, numerous scholars just write that "if the human dignity principle is not new, its usage in positive law is quite recent"; 65 or that "for the Constitutional Council, the point was not to consecrate a new right but to inscribe an already recognized right in the Constitution". 66 Therefore, "the surprising thing here is not the emergence [in positive law of the HDP], but, in retrospect, the absence of its explicit formulation", although "one can consider such a notion already played a part in legal norms". 67 Quite clearly, many authors agree in considering that independently from any formal and explicit formulation, the HDP implicitly pre-existed in French law. The only novelty of the 1990s, according to this narrative, is the shift from implicit to explicit: although the idea of human dignity was already there, the word appears only then.
Interestingly, such presentations have in common the fact that they assign no precise signification to the HDP, often arguing that it is indefinable. More accurately, scholars who share this implicit genealogy of the principle give it an extraordinary variety of meanings and content. Among many examples, dignity can be presented as "what is human in mankind", 68 "the very substance of administrative law" 69 or, more generally, "the protection of the human person", 70 be it protection of a person's bodily integrity or that of her economic and social rights. In this first trend of legal scholarship about the human dignity principle, its significations are infinite: everyone is supposed to be able to relate to it, everyone seems to seize this new word as a sesame: the HDP enables us to say a number of otherwise disparate or implicit things in a unified manner, a little bit like Roland Barthe's "mot-mana". 71 Basically, all branches of legal scholarship see the human dignity principle at their door; it can be referred to in a variety of meanings.
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The causes the human dignity principle can lawyer for are infinite: social rights, end-oflife issues and then again a limit to physical searches and seizures: the HDP can be referred to as a foundation of most rights of man, or most claims of human rights.
This important part of legal scholarly discourse about the HDP thus can be seen as a teleologically non-unified one, the principle being used in many directions -yet always as a right (or a foundation for a right) that an individual may oppose to society or any kind of third party. However, there is another version of the scholarly discourse on the HDP that needs to be presented.
Legal Scholarship as an (Active) Actor of General Social Interest in Human Dignity
Another version of the scholarly production about the human dignity principle exists. Much more normative and / or authoritative, its ambit is to classify judicial or legislative uses of the HDP according to their compliance or non-compliance with the HDP's [real] meaning. What is interesting and worth noticing in this second version of the scholarly discourse on the HDP is that it relies on two very specific assumptions: (i) a precise meaning of the HDP exists and (legal) scholars may cognitively access -and thus defend-it and (ii) all usages of the HDP that depart from it, be they normative, must be condemned as such. Significant strands of French scholarship on the matter have thus engaged in a process of celebrating and / or despising normative (eg. legislative, judicial…) usages of the HDP depending on whether they are correct or incorrect ones.
A precise meaning for the HDP
A little detour via substantive elements of French law may be of help at this point. An inquiry based on case law carried out in 2003 has shown that there are two main meanings of the HDP in judicial discourse. 73 Either the HDP serves as a right the individual may oppose to third parties or it serves as a right third parties may oppose to the individual. This latter configuration can be illustrated by the famous dwarf-throwing 70 cases. By the early 1990s in some cities of France, dwarf-throwing shows were organized in discos. Shocked by the practice, some mayors took measures prohibiting these events; their decisions were challenged in court. After the first judges had ruled there existed no valid legal grounds for prohibiting such shows, the Conseil d'Etat decided that the mayors were right to outlaw the practice since human dignity is a component of the notion of "public order", 74 and their decisions to prohibit could be said to be motivated in order to preserve human dignity; they were confirmed. 75 Clearly here, the HDP is not a right the individual opposes to society 76 (or any other third party) but on the contrary, it serves as a basis for obligations society imposes on the individual: 77 in this case, society can require that members do not get involved in shows that are degrading to human dignity. Besides what could be said about the substantive issues at stake in such an understanding of the HDP, 78 the interesting point here is that although this specific understanding of the HDP has remained quite isolated in the judicial discourse, the scholarly one has a very different tonality, since it is totally articulated around and focused on that very specific -and, at law, marginal-signification of the HDP. Thus, despite the fact that it represents a very marginal strand of judicial discourse, this dwarf-throwing standard of human dignity has known a very unlikely fate, for it has become the central element of scholars' discourse about the HDP. 'Dwarf-throwing dignity' has become the very yardstick of the HDP, thus making commonplace the idea according to which the HDP is objective standard that can certainly found rights of the individual but moreover (and most interestingly) restrict them. In short, the mottos of this new HDP discourse are the following: 'dwarfthrowing dignity' is the essence 79 of human dignity; the aim of the HDP is to oppose human beings' exploitation, even if against their will 80 (many a Kantian reference are mobilized in this respect); the HDP is an absolute principle. 81 In other words, human dignity is attached to man, but so intrinsically that he himself is obliged by it, so that he cannot alienate it; 82 his will is ineffective when his own dignity is at stake.
Condemning alternative usages of the HDP
This first step of consolidating one particular meaning of the HDP being made, 83 French legal scholarship engaged in further ones, which included developing evaluative reading of all usages of the HDP (legislative, judicial…), so as to certify some as "good" or "correct" and others as "wrong" or "incorrect". All usages of the HDP that convey an understanding of human dignity as a right of the individual that can be opposed to society are thus, generally speaking, presented as false interpretations of the founding principle. This is the case, for example, of certain decisions of the Conseil constitutionnel founding social rights, such as the right to decent housing, on the HDP. 84 It is also true of another decision of the same court, in which it established that the law authorizing abortion during the 12 first weeks of pregnancy was not contrary to the HDP. 85 Examples could be multiplied; but the rationale is always the same: supreme, central and foundational of legal orders, the HDP is objective and absolute and thus must not be commonly referred to since that only undermines its meaning. Let us read for example: "the extension of the HDP to social rights has been in our view unfortunately operated by the Constitutional Council (…). The HDP loses its specificity: it is diluted, disparaged to the level of other social rights with which is thus has to compete". 86 My understanding of French legal scholarship's assessment of the difference between "good" and "bad" usages of the HDP is that it really depends on whether the HDP is conceived of as a principle society opposes to the individual or as a right the individual opposes to society -the former case corresponding to "good" usages of the HDP, the latter to "bad" ones.
Conclusion: HDP as the Vector of Jusnaturalism?
I believe that this unveiling of the strategic scholarly move to promote the HDP in the recent years enables to say that besides the politically conservative stance that it has been argued is embedded in the HDP, what such infatuation conveys is [also] a theoretical revival of jusnaturalist conceptions of law. Indeed, jusnaturalist options are implied in these trends of legal scholarship that simultaneously (i) give a definition of the HDP, (ii) erect it into the foundational principle of the legal order -or at least of fundamental rights (iii) distinguish, on the basis of compliance with that principle, between good and bad normative references to it. The very enterprise of attempting to define the HDP as a would-be central standard of the legal order inevitably comports a naturalist outlook on the law since what it comes down to is to ground or found the legal order altogether on a heteronymous principle, one that comes from elsewhere. My view is that it all seems to have occurred as is the HDP had proved to be a favourable occasion for such a theoretical shift to operate. 87 It was indeed strategically important to "find" a consensual vector for operating non-consensual moves -for jusnaturalist modes of reasoning were until recently quite marginalized especially in academic settings. The result is impressive, for French legal scholarship over the past decade is quite significantly characterized by its acceptance of 'objective values' not only in a symbolic role, but also for the purposes of creating a potential limitation of rights. More generally, the idea according to which Law has an anthropological function of defining and preserving the human dimension of mankind (and in any case against individual will) is much more commonly accepted today than it was decades ago. 88 Finally, it is worth mentioning that these trends of legal scholarship have proved efficient enough to achieve tangible results. The quite amazing mobilization of scholars after the first solemn wrongful birth case in 2000 89 is very instructive, since not only did large parts of the social reaction to the case very unusually come from law faculties, 90 but also that reaction proved very efficient for a couple of months later, 91 the French Parliament passed a law that intended to prohibit courts from accepting birth as wrongful in any case. 92 Although the findings presented here stem from a research that was conducted on French material, there is no reason to believe the HDP does not generally speaking have the same potential for conveying jusnaturalist modes of reasoning, if only because not only in France is it most often invoked "as a kind of ultimate article of faith… a conversation-stopper". 93 However, the purpose of this paper has been to show that there is much more to the recent infatuation of Western legal orders with the HDP than mere legal reasoning and consensual viewpoints. Since that principle seems to be a foundational value according to the European Charter of Fundamental Rights, the theoretical and political issues at stake may be worth bearing in mind, for not only can dignity be a fearsome competitor to liberty, its recent usages also show that legal scholars still need accepting that they are no longer oracles of the law.
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